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there has been a sale upon execution of the property subject to the lien, and 
it fails to satisfy the amount found due. Boughton v. McDonough County, 
84 111. 384; Baptist Church v. Andrews, 87 111. 173; O'Brien v. Graham, 33 
111. App. 548 ; Weyer v. Beach, 79 N. Y. 412. If, under the lien law, a plain- 
tiff cannot obtain a personal decree against the defendant, except after a lien 
has been established and the property has been exhausted, it must be equally 
clear that a defendant cannot obtain a personal decree against the plaintiff 
where, for lack of proof of a debt, no charge is laid upon the property. As 
said in the recent case of Tenney v. Power Co., 67 S. C. 11, "As this court 
has decided that the plaintiff or petitioner cannot, under the statutory pro- 
ceeding, recover a judgment in personam against the defendant, there 
is no good reason why a defendant should be allowed to allege a state of 
facts that would enable him to recover a judgment in personam against the 
plaintiff." In accordance with this view of mechanics' liens and the scope 
of proceedings for their enforcement, it has been held in a number of cases 
that a cross-bill for an excess of damages suffered by the defendant will not 
lie in a suit to foreclose a mechanic's lien. The recent case of Norton v. 
Sinkhorn, 63 N. J. 313, decided by the Court of Errors and Appeals in 1901, 
was an equitable suit to enforce a mechanic's lien, and the defendant filed 
an answer in the nature of a cross- bill setting up a claim for unliquidated 
damages arising from the failure of the contractor to perform his contract 
according to its terms. This part of the answer was struck out by the vice- 
chancellor, and an appeal was taken from the order. But the court in affirm- 
ing the order said : "That part of the answer which is in the nature of a 
cross-bill is superfluous and is not adapted to present the defense. It is true 
that, by the act of 1896, it is provided that if the amount of such damages 
recouped shall exceed the demand of the plaintiff, that judgment shall be 
given in favor of the defendant and against the plaintiff in such action for 
such excess, with costs; but that part of the statute is inapplicable to this 
procedure. There is in this statute no provision for a personal judgment 
against the contractor as a debtor. The proceeding is in rem — a controversy 
over a particular fund, involving only the amount due to the contractor from 
the owner and the amount due- to the lien claimants respectively. This part 
of the answer, which is in the nature of a cross-bill, was properly struck out 
by the vice-chancellor." Other cases holding that such a cross-bill will not 
lie and which are exactly in point are McCarthy v. Neu, 93 111. 455; Brown 
v. Baker, 20 Dist. Col. 99. 

Mortgages — Foreclosure Under Power of Sale — Injunction — Limita- 
tions. — Bill by devisees of mortgagor against administrator of mortgagee for 
injunction to restrain foreclosure by advertisement under the statute. Noth- 
ing had been paid upon the mortgage which contained the power of sale since 
1874 nor had any new promise or acknowledgment been made with refer- 
ence thereto. Held, though limitations have run against a mortgage, a court 
of equity will not restrain a sale under power of sale contained in the mort- 
gage. House et al. v. Carr (1906), — N. Y. — , 78 N. E. Rep. 171. 

Three of the seven judges dissented. They were of the opinion that one 
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who is given a good defence at law should not be deprived of such defence 
at the election of the other by his proceeding outside of court. Because of 
this particular proceeding outside of court his only means of defending and 
of availing himself of a defence given by statute was to make his defence in 
a court of equity. That plaintiffs did not commence this action by way of 
attack nor to get the property of the defendant but simply and solely for the 
purpose of defending themselves against the attack made by him. It would 
seem that this argument is well supported by reason, yet they are unable to 
cite any cases in point. On the other hand the majority of the court are of 
the opinion that the Statute of Limitations being one merely of repose the 
plaintiffs may be deprived of their defence by this attack outside of court. 
"He who seeks equity must do equity," hence to obtain this equitable relief 
the plaintiffs must pay what was due on the mortgage. See, Goldfrank v. 
Young, 64 Texas 432; Hutaff v. Adrian, 112 N. C. 259; cited by the court; 
see also, Loney v. Courtney, 24 Neb. 580, 39 N. W. 616 ; Booth v. Raskins, 75 
Cal. 271, 17 Pac. 225; De Cazara v. Orena, 80 Cal. 132, 22 Pac. 74. It would 
seem that this case was correctly decided according to the weight of authority. 

Municipal Corporations — Liability for Tort — Governmental and Cor- 
porate Duties. — The plaintiff, while employed in repairing the roof of a 
police station in defendant city, by the alleged negligence of the police depart- 
ment's servant in operating an elevator, fell into an elevator well. Held, that 
the city was liable for the resulting damage. Wilcox v. City of Rochester 
(1906), 99 N. Y. Supp. 1020. 

The liability of municipal corporations proper, as distinguished from pub- 
lic quasi corporations, in the absence of statutory regulation, depends upon 
the nature of the function engaged in out of which the tort grows. If the 
duty or function be governmental in character, one for the benefit of the pub- 
lic generally, there seems to be no doubt that the city or corporation is not 
liable. However, if the duty be one in which the city is engaged in its private 
capacity as distinguished from its public or governmental capacity, the cases 
seem equally harmonious in holding them liable. The difficulty and the 
apparent conflict of authority in cases similar to the principal one is not due 
to the uncertainty of the law, but rather the difficulty in determining whether 
the capacity in which the act complained of is done in the city's govern- 
mental or private character. The test to be applied in settling this question 
has been well stated by Mr. Ch. J. Nelson in the leading case on this sub- 
ject, of Bailey v. The Mayor, 3 Hill, 531, cited approvingly in many cases 
and the correctness of which seems never to have been doubted. In that case 
he says: "The distinction is quite clear and well settled, and the process 
of separation practicable. To this end regard should be had, not so much to 
the nature and character of the various powers conferred, as to the object 
of the legislature in conferring them. If granted for public purposes exclus- 
ively, they belong to the corporate body in its public, political or municipal 
character. But if the grant was for the purpose of private advantage and 
emolument, though the public may derive a benefit therefrom, the corporation, 
quoad hoc, is to be regarded as a private company." To the same effect are, 



